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South	 Africa	 is	 experiencing	 a	 medico-legal	 crisis	 that	 is	
threatening	 the	 delivery	 of	 essential	 health	 care	 services,	
especially	 relating	 to	maternal	 and	 fetal	 health.	 	 In	 the	private	
sector,	professional	indemnity	premiums	for	obstetricians	to	provide	insurance	cover	in	the	
event	of	medico-legal	challenges	have	increased	more	than	10-fold	 in	a	10-year	period.	 	 In	
the	State,	exponential	increases	in	contingent	liabilities	for	claims	due	to	alleged	negligence	
are	usurping	health	care	budgets	allocated	towards	the	delivery	of	health	care,	with	about	
half	 of	 these	 claims	 relating	 to	 obstetrics	 and	 gynaecology	 and	 three	 quarter	 of	 latter	 to	
cerebral	 palsy	 for	 reasons	 of	 alleged	 hypoxic	 brain	 injury	 of	 the	 newborn.	 	 Despite	 the	
ominous	 implications	of	 these	developments	 for	 the	 supply	 side	of	 health	 care,	 there	 is	 a	
scarcity	of	information	in	terms	of	contributing	factors.		Whilst	many	assume	that	the	main	
driving	 force	 of	 burgeoning	 professional	 indemnity	 premiums	 for	 obstetricians	 and	
gynaecologists	 in	the	private	sector	have	also	been	as	a	result	of	claims	for	cerebral	palsy,	




gynaecological	 medico-legal	 data	 recorded	 by	 Constantia	 Insurance	 Limited,	 a	 local	
professional	indemnity	provider,	were	analysed.		Other	than	confirming	a	steep	increase	in	
medico-legal	 notifications	 for	 obstetric-	 and	 gynaecology-related	 complaints	 from	 about	
2003	to	2012,	a	high	proportion	of	number	of	claims	and	paid	settlements	for	gynaecology	
relative	 to	 obstetric-related	 cases	was	 noted.	 	 This	 is	 contrary	 to	 international	 and	 public	
sector	 experiences,	 where	 number	 of	 demands	 relating	 to	 obstetrics	 consistently	 exceed	
those	 associated	 with	 gynaecological	 care.	 	 This	 finding,	 together	 with	 the	 fact	 that	 the	
majority	 of	 pay-outs	 on	 behalf	 of	 doctors	 related	 to	 surgical	 complications,	 especially	











Whilst	 not	 dominating	 in	 terms	 of	 claim	 frequency	 overall,	 they	 nevertheless	 are	 an	
important	focus	area	for	risk	management	interventions,	given	the	high	quantum	of	demand	
typically	 associated	 with	 these	 cases.	 	 In	 this	 regard,	 more	 research	 into	 the	 etiology	 of	
errors	is	required,	including	the	contribution	of	nursing	and	other	system	failures	that	could	
not	be	quantified	adequately	as	part	of	this	research	project.		Another	important	finding	was	
the	 disproportionate	 contribution	 of	 medico-legal	 risk	 by	 a	 small	 cohort	 of	 practitioners,	
which	suggests	a	need	for	doctor-focused	support	and	interventions,	including	effective	peer	
review	and	regulatory	oversight	by	the	Health	Professions	Council.			
To	 reverse	 the	 high	 financial	 burden	 of	 professional	 indemnity	 fees	 and	 fear	 of	 litigation	
amongst	private	sector	obstetricians	and	gynaecologists,	multidimensional	risk	management	
interventions,	which	 include	 enhancements	 at	 the	 point	 of	 care,	 are	 required.	 	 If	medico-
legal	 trends	 and	 their	 negative	 consequences	 are	 to	 be	 reversed,	 medico-legal	 hotspots	
should	become	an	important	source	of	information	and	consideration	in	the	development	of	
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BetterObs		 This	 is	 a	 programme	 launched	 by	 SASOG	 with	 the	 objective	 of	
promoting	safe	ante-	and	intrapartum	care	and	with	that	also	mitigating	
the	risks	of	a	successful	lawsuit.		With	regards	to	optimising	clinical	care,	
pillars	 of	 the	 programme	 include	 clinical	 guidelines	 and	 protocols,	
regular	 morbidity	 and	 mortality	 meetings	 and	 professional	 society-





This	 is	 a	 not-for-profit	 company	 that	 represents	 the	 interests	 of	 the	
private	funding	industry	in	Southern	Africa.	
Brachial	plexus		 The	 brachial	 plexus	 is	 a	 network	 of	 nerves	 in	 the	 neck	 that	 can	 be	
damaged	during	a	difficult	delivery	where	 there	 is	excessive	stretching	
of	the	neck	and/or	pulling	of	a	baby’s	upper	arm.	 	 It	results	 in	variable	
weakness	of	the	affected	limb	and	hand.	




professional	 indemnifier	 including	 a	 notification	 of	 circumstance	
without	 there	 being	 a	 formal	 complaint	 or	 investigation;	 a	 formal	
written	 complaint;	 an	 inquest;	 a	HPCSA	or	OHSC	 complaint;	 a	 request	
for	records;	a	letter	of	demand	or	summons.	
Cerebral	palsy	 This	 is	 a	 group	 of	 movement	 and	 posture	 disorders	 caused	 by	
disturbances	 in	 the	developing	 fetal	or	 infant	brain	and	which	may	be	
associated	 with	 multiple	 other	 developmental	 disorders.	 Birth-related	
hypoxia	of	the	newborn	is	one	of	many	causes.		
Claim	 A	 claim	 refers	 to	 a	 demand	 for	 compensation	 from	 a	 health	 care	
provider,	 typically	 for	 reasons	 of	 alleged	 negligence	 in	 the	 diagnosis,	
treatment	and/or	care	of	a	patient.				
Claims-made	cover	 A	 type	 of	 insurance	 cover	 where	 protection	 against	 claims	 is	 only	
offered	for	incidents	reported	to	the	insurer	whilst	premiums	are	being	
paid.	 	 It	provides	medico-legal	 cover	 for	 incidents	 that	both	occur	and	





Colleges	of	Medicine	of	 This	 is	 a	 not-for-profit	 company	 founded	 by	members	 of	 the	medical	
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A	 South	 African	 insurance	 company	 registered	 as	 a	 financial	 service	
provider,	 selling	 professional	 indemnity	 cover	 to	 health	 care	
practitioners.	
CTG	 Cardiotocograph	








Gynaecology	 Gynaecology	 is	 that	 part	 of	 medical	 practice	 that	 is	 focused	 on	 the	
female	reproductive	system	and	the	breasts.	





This	 body	 guides	 and	 regulates	 the	 health	 profession	 in	 aspects	




Hysterectomy	 Hysterectomy	 is	 the	 surgical	 removal	 of	 the	 uterus.	 	 Different	 surgical	
approaches	 are	 available,	 including	 open	 abdominal	 surgery,	 vaginal	
resection	and/or	laparoscopy.	
Incident	date	 Date	on	which	an	incident	relating	to	a	medico-legal	case	occurred.	
Inquest	 An	 inquest	 is	 a	 judicial	 inquiry	 to	 determine	 the	 cause	 of	 a	 patient’s	
death	where	this	is	unexpected	or	unexplained.		
Laparoscopy		 Laparoscopy,	 a	 form	 of	 minimally	 invasive	 surgery,	 is	 an	 operation	
performed	 in	 the	 abdomen	 or	 pelvis	 via	 small	 cuts	 and	 the	 aid	 of	 a	




Medical	 malpractice	 is	 a	 legal	 term	 that	 refers	 to	 the	 deviation	 by	 a	




A	 UK-based	 mutual	 organization	 that	 offers	 professional	 indemnity	







National	Quality	Forum	 This	 is	 a	 US-based	 not-for-profit,	membership-based	 organization	 that	
works	 towards	 the	 ongoing	 improvement	 of	 quality	 of	 health	 care.		
Quality	measures	defined	and	adopted	by	the	organization	are	used	by	
the	 federal	 government,	 states	and	private	 sector	organizations	 in	 the	
United	States.		
Natmed	 A	 South	 African	 financial	 intermediary	 (also	 known	 as	 broker)	 selling	
professional	indemnity	cover	underwritten	by	insurance	companies.		
Never	Events	 These	are	specific	clinical	incidents	and	medical	errors	that	should	never	
occur.	 Examples	 include	 operating	 on	 the	 wrong	 side	 or	 the	 wrong	
patient.	 	 The	 concept	 of	 such	 events	 was	 first	 introduced	 by	 the	
National	Quality	Forum.		
NHSLA	 National	Health	Services	Litigation	Authority		





made	 cover	 (see	 above),	 notification	 of	 circumstance	 is	 required	 to	









A	 type	 of	 professional	 indemnity	 insurance	 where	 policyholders	 are	








It	 is	 an	 independent	 body	 established	 in	 terms	 of	 the	
National	Health	Amendment	Act	of	2013	to	ensure	that	both	public	and	






This	 independent	body	established	 in	terms	of	 the	Health	Amendment	
Act	of	2013	is	located	within	the	Office	of	Health	Standards	Compliance	









and	 other	 stakeholders	 in	 the	 provision	 of	 health	 care	 to	 generate	
patient-centred	 and	 scientifically	 robust	 information	 on	 outcomes	 of	
health	 care,	 as	 recommended	 by	 the	 Competition	 Commissioner	
following	the	Health	Market	Inquiry.		
Paid	settlement	 This	 refers	 to	 a	 settlement	 paid	 on	 behalf	 of	 an	 accused	 doctor	 to	 a	












This	 is	 the	 system	 that	 generates	 the	 practice	number	allotted	 to	 a	
supplier	 of	 a	 relevant	 health	 service	 by	 an	 organization	 or	 body	




This	 is	 a	 form	 of	 liability	 insurance	 that	 provides	 legal	 defence	 and	





levy	on	motor	vehicle	 fuel.	 	 It	provides	 insurance	 to	all	users	of	 South	
African	roads,	specifically	indemnity	insurance	to	persons	who	cause	an	
accident	 and	 personal	 injury	 and	 death	 insurance	 to	 victims	 of	motor	













Shoulder	dystocia	 This	 obstetric	 emergency	 is	 when	 after	 the	 delivery	 of	 the	 newborn’s	
head,	 the	 baby’s	 shoulder	 gets	 stuck	 above	 the	mother’s	 pubic	 bone.		
Complications	for	the	baby	include	brachial	plexus	injury,	fracture	of	the	










A	 voluntary	 membership-based	 organization,	 representative	 of	 the	
discipline	of	obstetrics	and	gynaecology,	that	strives	towards	excellence	
and	 equity	 in	 women’s	 health	 through	 promotion	 of	 excellence	 in	






community	 together	 through	 education,	 research	 and	 social	 activities	
and	to	serve	as	a	voice	for	the	surgeon	in	training.	
Tubal	ligation	 During	 this	 surgical	 female	 sterilization	 procedure,	 the	 tubes	 between	
the	ovaries	and	uterus	are	cut	or	tied	off. 
Urogynaecology	 This	refers	to	the	management	of	pelvic	floor	disorders	 in	females	and	
includes	 management	 of	 disorders	 of	 the	 bladder	 and	 bowel,	 like	
incontinence,	as	well	as	prolapse	of	pelvic	organs.	
Wrongful	birth	 This	is	a	legal	term	where	parents	missed	an	opportunity	to	terminate	a	
pregnancy	 as	 a	 result	 of	 alleged	 medical	 negligence,	 typically	 where	







I	have	used	the	Harvard	style	of	 referencing	 for	all	parts	of	 this	dissertation,	excepting	 for	
the	Journal	Manuscript.		Vancouver	reference	style	is	used	in	the	manuscript	in	accordance	

























































































































































































































































































































































































































































































































































































































































































































































































































































































































Table A1.  Annual premiums by the Medical Protection Society from 2009 to 2019 for 











































































Case	type	 Category	5	 Category	4	 Category	3	 Category	2	 Category	1	
1	 Notification	 0	 0	 0	 0	 0	
2	 Request	for	
records	
0	 0	 0	 1	 1	
3	 Settlement	
paid	
1	 1	 1	 1	 1	















































































































































































































































































































































































































































































































































































































































































	 	 	 	 	 	 	 	 	 	 	























































































































































































































































	 	 	 	 	 	 	 	 	 	 	 	






























































































































































































































































































































































































































































Table B1.  Key causes and injuries underlying gynaecology-related claims (source: NHS 















































































































































































































































































































































































































































































TYPE	OF	OFFENCE		 2009/2010	 2010/2011	 2015/2016		 2016/2017		 2017/2018		
Incompetence		 26	 18	 23	 18	 18	
Insufficient	Care/Treatment	&	
Mismanagement	of	Patients	 									31	 								20	 28	 17	 40	
Negligence		 15	 23	 23	 15	 33	
Misdiagnosis		 4	 6	 2	 5	 11	
Total	 76	 67	 76	 55	 102	
Table B3.  Type of offences as per matters finalized at inquiry level (partial extract from 















PENALTY	 2008/2009	 2009/2010	 2010/2011	 2015/2016		 2016/2017	 2017/2018	
Suspension	 45	 47	 27	 28	 10	 12	
Erasure	 4	 3	 6	 9	 3	 6	
Fines	imposed	 71	 64	 67	 45	 23	 39	
Caution	and	
Reprimand	 6	 9	 14	 23	 31	 20	
Admission	of	
Guilt	Fine	 	 	 	 118	 95	 160	
Table B4.  Penalties as per matters finalized at inquiry level (partial extract from Annual 



















































































































































































































































































































































































































































































































































































































































































































































































































recently.  Number	of	cases	by case type and as included in the various analyses is 
























































































































































































































































































































































Figure 4. Annual risk-adjusted incidence of requests for records and demands relating to 

































Figure 5. Annual number of cases of medico-legal investigations and demands relating to 
severe birth-related injuries of the newborn 
(Note: Category ‘no documented third-party involvement’ may include cases of alleged 
hospital and/or other system failure.  Not all cases were reported to the insurer with 






































Figure 6.  Average annual incidence of summons, requests for records and HPCSA 
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Data	key	to	unlocking	medico-
legal	risk	reduction	strategies	
South	Africa’s	medico-legal	crisis	is	first	and	
foremost	an	obstetric	crisis	
Medico-legal	trends	are	threatening	the	delivery	of	key	
health	care	services.		For	some	surgical	specialties,	
professional	indemnity	insurance	premiums	in	the	private	
sector	have	skyrocketed	over	the	last	ten	years,	making	the	
delivery	of	these	services	potentially	unviable.		Doctors	
have	furthermore	expressed	that	fear	of	lawsuits	is	making	
them	reconsider	their	future	in	clinical	practice,	
threatening	the	supply	chain	of	service	delivery.		The	same	
fears	are	leading	to	defensive	clinical	practices,	which	
include	unnecessary	clinical	investigations	and	
interventions	to	protect	the	doctor.			In	the	public	sector,	
demands	for	financial	compensation	following	alleged	
medical	negligence	have	spiraled	out	of	control.		If	these	
trends	continue,	potential	liabilities	to	cover	medical	
malpractice	claims	may	soon	exceed	the	State’s	annual	
health	care	budget.		Whereas	key	factors	that	have	
contributed	to	the	current	status	quo	are	poorly	
documented,	the	medico-legal	focus	in	both	sectors	is	on	
obstetric-related	care.		
In	the	private	sector,	professional	indemnity	premiums	are	
highest	for	those	offering	obstetric	services.	
In	the	public	sector,	the	greatest	burden	on	government’s	
health	care	budgets	is	posed	by	demands	relating	to	poor	
obstetric	outcomes.		
Without	decisive	action,	legal	pursuit	of	the	health	care	
sector	by	aggrieved	patients	and	those	harmed	as	a	result	
of	negligence	will	undermine	the	delivery	of	essential	
health	care	services,	first	and	foremost	for	maternal	care.	
Introduction	
	
In	the	private	sector,	professional	
indemnity	fees	for	obstetricians	and	
gynaecologists	(O&Gs)	have	increased	by	
an	approximate	factor	of	10	over	a	10-year	
period,	threatening	the	viability	of	private	
obstetric	care.		The	high	Caesarian	section	
rate	in	South	Africa’s	private	sector	has	
furthermore	been	ascribed,	at	least	
partially,	to	fear	of	litigation	and	resultant	
defensive	practice.		In	the	State,	where	
contingent	liabilities	for	alleged	medical	
negligence	have	increased	exponentially	
over	recent	years	-	from	about	ZAR56.96	
billion	in	2017	to	ZAR98	billion	in	2019	-	
more	than	half	of	claims	relate	to	
obstetrics	and	gynaecology,	of	which	about	
three	quarter	are	for	cerebral	palsy	as	a	
result	of	alleged	negligence.		Based	on	
these	findings,	there	is	a	sense	that	
hypoxic	birth-related	injury	of	the	newborn	
is	driving	litigation	risk	across	the	industry.		
Despite	the	ominous	implications	of	this	
medico-legal	landscape	for	the	supply	side	
of	health	care,	empirical	data	to	
understand	trends	and	their	etiologies	are	
nevertheless	lacking.		Without	these,	the	
appropriate	prioritization,	design	and	
implementation	of	effective	risk	
management	interventions	like	medical	
liability	reform	and	patient	safety	
initiatives	are	hampered.		By	addressing	
root	causes	of	adverse	clinical	outcomes	
and	patients’	experiences	that	lead	to	
dissatisfaction	and	engagement	of	the	
legal	system,	primary	prevention	of	
litigation	as	a	result	of	quality	of	care	
improvements	can	be	achieved.		Such	root	
causes	include	both	individual,	as	well	as	
system	failures.		Whereas	wrong	actions,	
poor	communication	and	lack	of	visible	
empathy	may	lead	to	adverse	events	and	
patients’	negative	health	care	experiences,	
weaknesses	in	the	system	that	provoked	or	
failed	to	prevent	former	will	impede	
prevention	of	similar	errors	in	future.		
These	weaknesses	reflect	decisions	made	
by	policymakers	and	top-level	
management	and	could,	for	example,	
include	hospital	protocols,	clinical	training	
standards	and	accreditation	and	financing	
models.		
	
The	need	to	identify,	understand	and	
address	important	gaps	in	health	care	
delivery	as	perceived	by	patients	and/or	
ruled	on	by	the	legal	system	as	a	
mechanism	to	reduce	litigation	costs	thus	
prompted	an	exploration	of	O&G-related	
medico-legal	data	emanating	from	care	
delivered	in	the	private	sector.				
Box	1		
	
Professional	indemnity	cover	offered	by	
private	insurers	at	an	annual	premium	
provides	support	to	doctors	in	the	event	of	
medico-legal	investigations	like	inquests,	
regulatory	enquiries	and	lawyers’	requests	
for	records	to	investigate	potential	claims,	as	
well	as	demands	for	compensation	arising	
out	of	a	practitioner’s	professional	practice.		
It	also	covers	financial	settlements	where	
indicated.		Defense	and	settlement	of	claims	
arising	out	of	State	practice	are,	however,	
excluded,	as	the	State	as	the	employer	is	
liable	in	these	instances.				
	
It	is	important	for	doctors	to	have	
professional	indemnity	cover	as		
• It	safeguards	them	when	faced	with	
medico-legal	enquiries	and	challenges	
and/or	when	they	know	they	have	erred	
inadvertently	in	their	capacity	as	health	
care	providers	
• It	provides	for	compensation	to	patients	
that	have	been	harmed	as	a	result	of	
negligence	by	health	care	professionals	
	
	
	
	
D-4	
Methodology	
	
Given	the	lack	of	empirical	studies	
examining	the	steep	increases	in	
professional	indemnity	fees	for	O&Gs	in	
South	Africa’s	private	sector,	a	
retrospective,	observational	study	was	
conducted	with	the	objective	of	describing	
claim	patterns	that	have	underpinned	
these	increases,	as	well	as	identifying	
potential	risk	factors	for	claims	for	
purposes	of	guiding	future	research	and	
risk	management	solutions,	in	particular	
patient	safety	initiatives.			
All	incidents	declared	to	Constantia	
Insurance	Limited,	a	local	professional	
indemnity	insurer	who	holds	demographic	
and	claims	data	on	about	two-thirds	of	
O&Gs	providing	clinical	care	in	South	
Africa’s	private	sector,	were	categorized	in	
terms	of	medico-legal	case	type	(see	
medico-legal	notifications,	box	2),	as	well	
as	clinical	parameters.		In	terms	of	clinical	
parameter	coding,	the	main	identifiable	
factors	underlying	a	complaint	were	
defined	by	the	clinical	researcher	using	
best	available	information.		These	could	
include	alleged	or	actual	clinical	error,	
unethical	behavior,	clinical	circumstance	
and/or	sub-optimal	outcome.		Associated	
procedure-type	was	classified,	where	
applicable.		All	cases	were	coded	to	
indicate	whether	they	were	associated	
with	pregnancy	for	purposes	of	
differentiating	obstetric-	and	gynaecology-
related	cases.		To	allow	for	risk-adjusted	
calculations	of	case	incidence,	year	of	
entry	into	private	practice	was	estimated	
for	all	practitioners.				
	
Key	findings	
	
Visible	increases	in	medico-legal	
investigations	and	complaints	slightly		
	 	
Box	2:	Medico-legal	notifications	
	
The	type	of	cases	that	are	notified	by	
doctors	to	their	indemnifier	include		
• Demands	by	patients	and/or	their	
families	via	lawyers	for	compensation	
following	dissatisfaction	with	care	
received	and/or	the	clinical	outcome	
following	such	care;			
• Self-reported	clinical	errors;		
• Inquests	to	determine	cause	of	
unexpected	or	unexplained	patient	
death	in	the	context	of	clinical	care;	
• Written	complaints	by	patients;	
• Formal	investigations	relating	to	care	
received	by	third	parties	appointed	by	
patients.		Where	patients	are	aggrieved,	
they	can		
‒ lodge	a	complaint	with	regulatory	
authorities	like	the	Health	
Professions	Council	of	South	Africa	
or	the	Office	of	Health	Standards	
Compliance;	or		
‒ appoint	a	lawyer	to	request	patient	
records	to	conduct	an	independent	
inquiry.	
	
Where	doctors	are	insured	on	a	claims-
made	basis,	they	may	also	report	adverse	
outcomes,	irrespective	of	whether	they	
perceive	there	to	have	been	inadequate	
care.		This	is	to	ensure	insurance	protection	
should	the	need	arise	in	future.		
	
Whereas	all	incidents	notified	to	
indemnifiers	may	be	indicators	of	
suboptimal	quality	of	care,	they	are	also	
indicators	of	potential	financial	liabilities,	
especially	where	patients	have	already	
embarked	on	a	formal	regulatory	or	legal	
path.		Even	where	no	clinical	negligence	is	
proven,	significant	amounts	of	money	may	
be	required	to	defend	such	cases.			
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	preceded	rapid	increases	in	professional	
indemnity	fees	over	the	past	ten	years	
(figure	1),	with	obstetric	and	
gynaecological	practices	affected	in	a	
similar	manner.		Whereas	doctors	were	
more	concerned	about	the	risk	posed	by	
obstetric	cases,	which	was	anticipated,	
more	gynaecology	cases	indeed	resulted	in	
actual	claims	and	settlements	(figure	2).		
Surgical	complications,	especially	
intraoperative	injuries	to	internal	organs	
and	vessels,	were	associated	most	
commonly	with	paid	settlements.		Where	
surgical	approach	was	listed,	laparoscopy	
was	identified	more	frequently	in	
association	with	iatrogenic	injuries	than	
open	procedures.			
Of	69	meritorious	
claims1	against	
O&Gs,	12%	were	for	
retained	surgical	
swabs	or	superficial	
burns.			
	
Within	obstetrics,	
almost	all	
settlements	
emanated	from	the	
intra-partum	and	
																																																						
1	These	are	demands	with	a	settlement	payment.	
immediate	post-partum	
period,	with	about	half	as	
a	result	of	birth-related	
neurological	injury	of	the	
newborn	(9/19	settled	
obstetric	cases).		Alleged	
errors	like	failure	to	
monitor	patients	during	
labour,	failure	to	report	
adverse	electronic	fetal	
monitoring	readings	to	the	
responsible	obstetrician,	
and/or	failure	to	facilitate	
theatre	access	for	
purposes	of	emergency	
Caesarian	section	were	
evident	in	numerous	cases	notified	over	a	
ten-year	period	following	a	request	for	
records	or	a	claim	for	alleged	severe	birth-
related	injury	to	the	newborn.		Poor	
availability	of	anesthetists	during	
emergencies	was	another	factor	cited	in	
more	than	one	case	where	fetal	outcome	
was	poor.		Given	inadequate	clinical	
information,	however,	the	extent	of	third-
party	contributions	and	system	failures	to	
poor	fetal	outcome	could	not	be	
quantified.	
	
Clear	outlier	doctors	in	terms	of	average	
incidence	(figure	3)	and	total	number	of		
medico-legal	enquiries	and	complaints		
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were	furthermore	identified.		In	the	cohort	
of	281	practitioners	in	private	practice	for	
at	least	ten	years,	89	(32%)	had	no	
associated	regulatory	complaints,	requests	
for	records	or	claims	and	164	(58%)	had	
not	received	a	summons	or	monetary	
demand	during	the	ten-year	period	
studied.		At	the	other	end	of	the	spectrum,	
6	(2%)	of	practitioners	had	ten	or	more	
documented	regulatory	complaints,	
requests	for	records	or	claims	against	their	
name	during	the	same	period,	and	5	(1.8%)	
had	five	or	more	actual	claims.	For	
practitioners	in	private	practice	for	more	
than	two	years,	10.9%	(50/458)	accounted	
for	60.5%	(138/228)	of	demands	during	the	
study	period.			
	
What	do	these	findings	mean?	
	
The	study	confirms	steep	increases	in	the	
incidence	of	medico-legal	investigations	
and	complaints	as	a	contributor	to	the	
rapid	rise	in	professional	indemnity	fees	
experienced	by	O&Gs	in	the	private	sector.		
Following	a	previous	report	by	the	Medical	
Protection	Society	that	claims	across	the	
industry	increased	by	35%	between	2011	
and	2016	for	health	care	practitioners,	risk-
adjusted	case	incidence	analyses	showed	
that	the	upward	trend	in	medico-legal	
activity	for	private	
practice	O&Gs	already	
started	just	after	the	
turn	of	the	millennium.		
The	finding	that	claims	
for	severe	neurological	
deficit	of	the	newborn	
as	a	result	of	birth-
related	injuries	
accounted	for	about	
half	of	obstetric-related	
paid	settlements	
supports	the	notion	
that	these	claims	have	
contributed	towards	
financial	trends,	especially	taking	into	
consideration	the	high	quantum	of	
demand	that	may	be	associated.		The	
research	nevertheless	raises	questions	
regarding	the	extent	of	contribution	of	
hospital	failures	to	birth-related	injuries	
and	associated	medico-legal	burden	of	
O&Gs,	including	unaffordable	insurance	
premiums.			
	
Unexpected	was	the	high	proportion	of	
gynaecology	versus	obstetric	claims,	which	
is	inconsistent	with	international	findings	
and	contrary	to	experiences	in	South	
Africa’s	public	sector	where	obstetric	
claims	dominate.		Whilst	no	conclusions	
can	be	drawn	from	this,	the	high	
contribution	of	iatrogenic	injuries	as	part	
of	such	observation	calls	for	further	
research	into	O&G-related	surgical	
complication	rates	in	the	private	sector,	
both	in	relation	to	other	surgical	
specialties,	as	well	as	international	peers.			
	
In	line	with	reports	from	other	parts	of	the	
world,	claims	were	concentrated	within	a	
small	group	of	practitioners	which	points	
towards	a	need	for	doctor-focused	
interventions,	effective	peer	review	and	
strengthening	of	regulatory	oversight	of	
outlier	doctors.		
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Study	limitations	
This	study	was	based	on	real-life	data	with	
its	associated	challenges	of	inadvertent	
data	inaccuracies	and	gaps.		Every	effort	
was	nevertheless	made	to	correct	for	these	
by	correlating	previous	insurers’	case	
histories	with	self-reported	incidents	by	
doctors.		With	case	types	not	categorized	
in	a	standardized	manner	across	the	
industry,	some	cases	also	had	to	be	re-
classified	using	best	available	evidence.		
Where	year	of	entry	into	private	practice	
by	practitioners	was	unknown,	an	
assumption	was	made	that	this	occurred	
the	year	after	registration	as	a	specialist,	
leading	to	potential	over-estimation	of	a	
practitioner’s	number	of	years	in	private	
practice.		Some	data	sets	were	
furthermore	incomplete	due	to	
inconsistent	reporting	of	case	details.		In	
addition,	the	research	was	based	on	
analysis	of	years	during	which	medico-legal	
incidents	were	notified	as	opposed	to	
years	in	which	incidents	occurred.			Given	
differences	in	expected	time	lags	between	
gynaecology-	and	obstetric-related	
incidents	and	claims	–	with	obstetric	claims	
often	delayed	beyond	three	years	
following	an	adverse	event	–	this	may	have	
slightly	skewed	the	results	of	some	of	the	
time-based	analyses.		All	shortcomings	
were,	however,	taken	into	consideration	
during	analyses.		Overall,	the	limitations	
are	unlikely	to	have	influenced	the	validity	
of	key	findings	and	associated	policy	
recommendations	in	a	meaningful	way.	
Policy	Implications	
Based	on	findings	of	this	research,	which	
included	review	of	the	literature,	key	
policy	considerations	relate	to	the	need	for	
better	data	to	understand	and	manage	
medico-legal	risks	more	effectively,	
together	with	the	requirement	for	
enhanced	peer	review	and	regulatory	
oversight	of	health	care	providers.			
Specific	recommendations	include	the	
following:		
Serious	preventable	adverse	events	that	
should	never	occur	should	be	reported.		
Patient	safety	is	a	key	component	of	the	
medico-legal	challenge.	
The	need	for	reporting	of	patient	
outcomes	data	has	already	been	identified	
by	the	Competition	Commissioner	
following	the	recent	Health	Market	Inquiry	
into	private	health	care.		To	support	value-
based	purchasing2,	establishment	of	an	
independent	central	body	where	hospitals	
and	independent	practitioners	should	
submit	patient	outcomes	data	has	been	
put	forward.		Rather	than	duplicating	
similar	efforts	for	purposes	of	targeting	
medico-legal	risk	reduction	strategies,	
however,	data	collection	and	reporting	
initiatives	should	be	streamlined	to	avoid	
2	Value-based	purchasing	is	a	payment	model	of	
health	care	providers	that	links	reimbursement	to	
performance,	which	includes	adherence	to	specific	
quality	measures.	
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potential	data	conflicts	and	administrative	
inefficiencies.		Notwithstanding	the	
recommendations	of	the	Health	Market	
Inquiry,	information	of	a	sensitive	nature	
should	furthermore	remain	privileged,	and	
only	be	available	on	a	confidential	basis	to	
contracted	risk	management	partners	and	
funders	and	in	a	non-identifiable	manner	
to	academic	researchers.	
Aspects	of	surgical	training	and	
accreditation	standards	for	O&Gs	should	
be	reviewed	and	surgical	mentorship	
programmes	considered.	
Given	the	high	proportion	of	demands	and	
paid	settlements	for	gynaecological	as	
opposed	to	obstetric	cases,	especially	as	a	
result	of	surgical	complications,	further	
research	is	indicated	in	terms	of	patient	
outcomes	following	specific	procedures	in	
the	private	sector.		A	recent	survey	by	
surgical	registrars	also	suggests	that	many	
do	not	feel	adequately	prepared	for	
independent	practice	when	they	qualify	as	
specialists,	especially	with	regards	to	
minimally	invasive	surgery.		
Regular	combined	morbidity	and	
mortality	meetings	should	be	promoted	
and	supported	by	all	stakeholders.		
The	private	sector	has	been	criticized	for	
providing	highly	fragmented	care	where	
accountability	may	be	poorly	defined.	
Hospital-based	care	relating	to	obstetrics	
and	gynaecological	practice	is	one	such	
example	where	emergency	staff,	nurses	
and	midwives,	hospital	management,	
anaesthetists,	pediatricians	and	O&Gs	
themselves	may	all	be	acting	
independently	during	care	of	a	patient,	
creating	significant	opportunities	for	‘team	
error’.		Given	the	high	proportion	of	
meritorious	O&G	claims	that	arise	from	in-
hospital	care,	regular	combined	morbidity	
and	mortality	meetings	amongst	the	
various	stakeholders	are	called	for.		Whilst	
these	meetings	form	one	of	the	pillars	of	
the	BetterObs	Programme3,	they	should	
not	be	confined	to	deliveries,	as	they	
provide	important	opportunities	for	self-
audit,	team	learning	and	review	of	local	
protocols	and	processes	in	relation	to	all	
procedures.		Ideally	minimum	standards	
for	such	meetings	should	be	defined,	
which	could	then	also	provide	
opportunities	for	the	allocation	of	
Continuing	Professional	Development	
(CPD)	points	where	adherence	to	such	
standards	can	be	demonstrated.			
Regulatory	oversight	by	the	Health	
Professions	Council	of	South	Africa	needs	
strengthening.	
The	high	medico-legal	burden	posed	by	a	
few	doctors	supports	the	need	for	more	
effective	regulatory	oversight	of	individuals	
who	are	outliers	in	terms	of	the	risk	they	
pose.		Failure	of	the	Health	Professions	
Council	of	South	Africa	(HPCSA)	to	deliver	
on	its	mandate	as	a	result	of	multi-system	
organizational	dysfunction	was	highlighted	
by	the	Ministerial	Task	Team	in	2015.		To	
ensure	patient	safety,	and	with	that	
mitigate	medico-legal	risks,	the	Task	
Team’s	call	for	reform	should	be	heeded,	
in	particular	unbundling	of	the	Council	of	
South	Africa	(HPCSA)	into	at	least	two	
entities	-	the	historic	Medical	and	Dental	
Council,	which	includes	specialists	like	
obstetricians	and	gynaecologists,	and	a	
Health	and	Rehabilitation	Council	for	the	
rest	of	the	professional	membership.		
3	The	BetterObs	Programme	was	launched	by	the	
South	African	Society	of	Obstetricians	and	
Gyanecologists	(SASOG)	in	2016	with	the	objective	
of	promoting	safe	ante-	and	intrapartum	care	and,	
with	that	also	mitigating	the	risks	of	a	successful	
lawsuit.		Clinical	protocols	and	guidelines	and	
society-driven	peer	review	to	handle	allegations	of	
unprofessional	conduct,	repeated	misconduct	or	
members	not	following	guidelines	or	protocols	are	
key	components.			
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The	public	sector	should	adopt	a	similar	
approach	to	data	analysis	and	
identification	and	prioritization	of	risk	
management	opportunities	as	described	
in	this	research.			
Given	the	significant	differences	between	
the	public	and	private	sectors,	medico-
legal	risk	management	priorities	will	not	be	
the	same.	The	high	proportion	of	
gynaecological	versus	obstetric	claims	in	
the	private	relative	to	the	public	sector	
bears	testimony	to	this.
The	Need	for	Data-Driven	
Risk	Management	
Interventions	
To	reverse	the	burgeoning	financial	
burden	associated	with	medico-legal	
trends,	reform	of	the	medical	liability	
system,	identification	of	opportunistic,	
vexatious	and/or	fraudulent	claims	and	
focused	quality	of	patient	care	and	
practice	management	initiatives	are	
called	for.			
Within	the	health	sector,	risk	
management	is	aimed	at	the	
prevention	of	claims,	as	well	as	the	
effective	support	of	rapid	and	fair	
dispute	resolution	where	patients	are	
dissatisfied.		This	requires	
• Constant	improvements	aimed	at
patient	safety
• Promotion	of	effective	and
empathetic	communication	within
the	delivery	of	health	care	services
• Sound	practice	management	that
includes	effective	business
management	processes	to	support
good	patient	care	and	proper
recordkeeping
Hotspots	for	medical	errors	and	high	
levels	of	patient	dissatisfaction	should	
be	identified	from	medico-legal	data	
and	be	used	to	focus	the	prioritization	
and	design	of	risk	management	
interventions	at	all	levels:	government	
policy,	regulatory	processes,	
institutional	and	funder	protocols	and	
individual	behavior.			Success	of	such	a	
strategy	is	dependent	on	effective	data	
collection	and	analysis.	
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